
Israel
High-tech financing  
breaking records

Romania
New Fiscal Code in 2016

Poland
Introducing taxation of  
controlled foreign company

International Tax, Audit, Accounting and Legal News ECOVIS info . Issue 4/2015

Carmen Vasile,  

ECOVIS Romania SRL,  

Bucharest, Romania



2 ECOV I S info 4/2015

According to IVC, an Israeli re-
search firm, “One hundred 

and seventy-nine Israeli high-tech 
companies raised $1.12 billion in 
Q2/2015. The quarterly amount 
was remarkably high, exceeding 
even the former record high of 
$1.11 billion invested in Q4/2014. 
This is a 12 percent increase over 
the $997 million raised by 163 
companies in Q1/2015, and 20 
percent more than the $928 mil-
lion invested in 174 companies in 
Q2/2014.” 
“In Q2/2015, Israeli private eq-
uity performance reached a 
quarterly record, with 29 deals 
amounting to $1.67 billion in 
capital. The quarter ended with 
the largest number of Israeli PE 
deals in comparison to the 5-year 
quarterly average of 17 deals. 
The quarterly amount invested in 
PE deals was the highest in three 
years, far above the $145 million 
and the $385 million invested in 
Q2/2014 and Q1/2015, respec-
tively.”
This increase in investments oc-
curred despite the turndown in 
international stock markets and 
growing concerns over the future 
of the world economy. 
Marianna Shapira, Research 
Manager at IVC Research 
Center, says, “Israeli high-

tech com-

panies appealed to many private 
equity investors, leading with 
$1.4 billion in capital. We’ve ob-
served this rapidly growing in-
terest in local high tech, as the 
sector’s share in PE investments 
grew constantly from quarter to 
quarter, starting in the end of 
2013, and peaking at 81 percent 
of total investments in Q2/2015. 
In comparison, Israeli high tech 
captured 78 percent and 54 per-
cent in Q1/2015 and Q2/2014, re-
spectively. While in both previous 
quarters technology deals led 
in share, with an upward trend, 
technology investments leaped 
from $80 million in Q2/2014, 
when this trend first started, 
to current levels at multiples of 
nearly 18 times that amount. 
Judging from the current 
development trend in 
Israeli high tech and 
our conversations 
with investors, PE 
funds suppose that 
Israeli technology 
sector offers various 
engagement oppor-
tunities.”

Foreign PE funds were responsi-
ble for the top four deals in 2015, 
exceeding $100 million each, to-
gether amounting to nearly $1.3 
billion in H1/2015, The buyout of 
Lumenis, a medical device com-
pany, by XIO Group, a Chinese 
PE fund, amounted to $510 mil-
lion, 30 percent of total PE deals 
in Q2/2015.
Ehud Ozery from Ecovis Israel be-
lieves that Chinese investment in 
Israel is likely to continue as Chi-
nese investors realize that invest-
ment based on industrial produc-
tion has come to an end and that 
they need to combine the ability 
of Israeli high tech to innovate 
and renew with the ability of the 
Chinese to mass produce, bene-
fitting both sides.    
According to an article published 

in “Globes – Israel busi-
ness news,” manag-

ing partner Da-

ISRAEL

High-tech financing breaking  
records: $1.12 billion in Q2/2015  
Interest and investments in Israeli high-tech is rising, setting new records.  
China is playing a prominent role, and the US and Germany are also involved.

“The increase in investments occurred despite the turndown in international stock  
markets and growing concerns over the future of the world economy.”
Ehud Ozery, ECOVIS Israel Ozery CPA, Ramat Gan, Israel

Author
Ehud (Udi) Ozery
udi.ozery@ecovis.co.il
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vid Fuchs of the Israeli-Chinese 
investment fund Synergy China 
Fund said: “The money flowing 
in is just the tip of the iceberg; 
there are many more good inves-
tors and strategic partners who 
are looking for interesting invest-
ments within China and don’t 
reach Israel.”
The Chinese news site CCTV, 
which is affiliated with the Chi-
nese government, published an 
article about Chinese companies 
seeking technological develop-
ments in Israel. The article said, 
among other things, that “the 
governments of China and Is-
rael, along with leading universi-
ties from the two countries, col-
laborate on the establishment 
of some of the most advanced 
R&D centers in the world and in 
Israel – a country that is increas-
ingly becoming recognized as the 
Silicon Valley of the Middle East. 
Tech research labs in Israel have 
received hundreds of millions of 
dollars in investments to develop 
new inventions that will conquer 
the hearts of consumers, inves-
tors, and manufacturers. Chinese 

tech giants – Alibaba, Baidu, Fo-
son, Lenovo, and Xiaomi – signed 
deals to open R&D centers in Is-
rael.”
The article went on to say: “Chi-
nese companies understand that 
the traditional means of doing 
business, which includes manu-
facturing low-quality, cheap 
gadgets, is no longer a winning 
formula. Israeli companies are 
known to be leaders in innova-
tion in the Internet of Things, 
online information security, edu-
cational technology, fintech, and 
mobile and digital healthcare de-
vices. At the same time, Chinese 
companies know better how to 
bring these products to the mass 
market.”
Ehud Ozery from Ecovis Israel 
adds that in addition to US and 
Chinese investments, German in-
ternational players are also look-
ing for investments in Israel. 
According to “Globes – Israel 
business news,” the German en-
ergy giant RWE wants to invest in 
Israeli technologies as part of its 
strategy of expanding its global 
business. The company plans to 

invest tens of millions of euros 
annually in finding technologies 
that will enable it to provide add-
ed value to its customers. 
“Israeli entrepreneurs are not al-
ways aware of Germany’s poten-
tial as a target for commercial, 
industrial, economic, and techno-
logical cooperation,” says RWE 
Israel Innovation general manag-
er Mickey Steiner, who was SAP 
Labs Israel Managing Director 
until the end of 2013, and is now 
also VP of the Germany-Israel 
Chamber of Commerce. “RWE’s 
new focus in new areas, which 
is related to its current business, 
is a golden opportunity for en-
trepreneurs and companies with 
technologies concerning the rel-
evant areas.”
We expect an increase in foreign 
investments in Israel in the near 
future, by international players 
and by foreign PE investors from 
the US, China, Germany and oth-
er countries. We just hope that 
the technology and knowledge 
that was born in Israel will form 
the basis for strong Israeli global 
companies.
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E xamples of tax assess-
ment cases 

(Continued from the previous 
News, Issue 3/2015)

A. Transfer Pricing Taxation
	Tax assessment focusing on 
profit ratio instead of func-
tions/risks: There are cases 
in which tax authorities as-
sess taxable profits based on 
global profit ratio of the com-
pany and which are definitely 
unrelated to profits generated 
in that country. They must in-
vestigate the functions per-
formed/economic risk taken by 
the company in that country.

	 The tax authorities also apply 
the profit ratio of comparable 
and profitable companies by 
excluding companies with low 
profit ratio or losses.

	Countries where these cases 
are frequently reported: Chi-
na, India, Indonesia, Thailand, 
Vietnam

	Applicable Global Standard 
[OECD]: While the implemen-
tation of the best-method rule 
results in more cases focusing 

on profit ratio than before, the 
functional approach (including 
risk factor) is still regarded as 
the most important principle 
in TP. 

	 [Developed Countries]: They 
follow the OECD Transfer Pric-
ing Guidelines.

B. Permanent Establishment
	Representative Office is 
deemed a PE: There are cases 
in which tax authorities see 
representative offices as PE 
only for the reason that rep-
resentative offices hire many 
employees, even if such offices 
do not involve any sales activi-
ties. The representative offices 
rather perform only prepara-
tory or auxiliary activities such 
as gathering local information 
and providing information to 
their parent companies.

	Countries where these cases 
are frequently reported: Chi-
na, India

	Applicable Global Stand-
ard [OECD]: Under the OECD 
Model Tax Convention (as well 
as the United Nations Model 

Tax Convention), tax authori-
ties exclude activities not re-
lated to revenue, such as in-
formation-gathering activities 
(preparatory and assistance ac-
tivities) in the definition of PE.

	 [Developed Countries]: The 
same policy as the OECD 
Model Tax Convention is ap-
plied.

C. Royalty
	Disallowed royalty expense for 
local subsidiary with deficits: 
There are cases in which royal-
ty expense payable to a parent 
company is disallowed to be 
deductible for tax when the 
local subsidiary has deficits. 
This argument comes from 
know-how or technology not 
contributing to the revenue of 
the subsidiary because of defi-
cits.

	Countries where these cases 
are frequently reported: Chi-
na, India, Indonesia

	Applicable Global Standard 
[OECD]: Key factor for royalty 
payment as deductible ex-
pense is whether know-how/
technology/trademark/copy-
right or any intangible assets 
provided by the parent com-
pany to its subsidiary have ex-
cess earnings power. Deficit is 
a result of local operation, and 
it is not always that there is no 
excess earning power.

	 [Developed Countries]: Major 
developed countries follow 
the above OECD Transfer Pric-
ing Guidelines.

JAPAN

Tax exposures in emerging countries 
In May 2015, the Ministry of Economy, Trade and Industry of Japan (“METI”) announced 
a report regarding tax exposures in emerging countries.

“Looking at some examples of tax assessment cases can help judge situations 
that crop up in our daily work.”
Yoshiaki UNO, ECOVIS XAT Tax Corporation, Japan

Author
Yoshiaki UNO
yoshiaki.uno@ecovis.com
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“The challenge is to keep up with technology and to stay ahead of the game;  
the opportunity is to transform the experience that your customers have.”
Gareth Hoole, ECOVIS KGA Limited Parnell, Auckland, New Zealand

H ave you heard of Digital Dis-
ruption? If not, get used to 

it; it’s happening right now and 
it’s not going away. What is it? 
It can be described as the chang-
es that occur in an industry or 
an enterprise when new digital 
technologies affect the way we 
do business. Here’s an example.
The Ecovis KGA team recently 
went out for its annual staff din-
ner. After enjoying drinks in the 
office we left to catch our pre-ar-
ranged taxis only to find they had 
not arrived. After a 20 minute 
wait we realized that we had no 
transport. 
Some of the more tech-savvy 
members of our team got onto 
their Uber apps and within min-
utes we had cars arriving to take 
us to our dinner destination. 
Uber’s gain was the traditional 
taxi company’s loss; all through 
the use of available technology.
Within the next year or two, for 
the first time in history, work-
places around the world will see 
concurrent participation by five 
generations when the Gen-Ze-
roes start working. That genera-
tion represents people who have 
grown up around smartphones 
and tablets, apps and social me-
dia and see them as essentials of 
everyday life. 
In fact, many of them do not use 
media that has been common-
place for decades. Most do not 
read newspapers or watch TV 
newscasts, choosing instead to dis-
cover what is going on in the world 
around them via social media.

The business that fails to 
adapt to this new technology 
and manage digital disrup-
tion is in real danger of be-
ing left behind: the world is 
changing far faster than most 
of us realize.

Technology is transforming the 
way we operate and how we 
engage with our business part-
ners. We all have to recognize 
that fact and have strategies to 
deal with the new way of doing 
things to flourish in this modern 
age. We also have to realize that 
the “new way” is continually re-
inventing itself as new technolo-
gies become available, almost on 
a daily basis. […]
At ECOVIS we realize that tech-
nology has had an enormous 
effect on the way professional 
services are rendered, and it is 
changing the face of the ac-
counting and legal professions. 
Through the advent of online, 
cloud-based accounting packag-
es such as Xero many of the tra-
ditional methodologies followed 
by accountants have gone out of 
the window.
Xero now boasts a sign-up rate 
of over 400 new users per day; it 
updates its systems and process-
es constantly, at the expense of 
other service providers who have 
not read the writing on the wall.
While Xero began in New Zea-
land, it has rapidly achieved a 
global reach and is revolutioniz-
ing the way businesses perform 
their own accounting functions 

as well as how their external ac-
countants assist them. In short 
it has changed the rules of the 
game.
The legal profession is not im-
mune to such disruption; one has 
only to look at how LegalVision 
in Australia has changed the way 
people buy their legal advice. It 
is an online, virtual law firm that 
employs fulltime, properly quali-
fied and experienced lawyers 
who can provide specified le-
gal services for a fixed fee. An 
inquiry is answered within two 
hours and routine matters are 
dealt with, avoiding the need to 
go to a law office.
Neither Xero nor LegalVision is 
likely to fully replace account-
ants and lawyers, but providers 
in those professions must realize 
that there are options available 
to clients that may affect their 
own service offerings and they 
must adapt their practices to ca-
ter to the different alternatives 
provided by advancing technol-
ogy. […]
As scary as this may all sound, it 
is nothing to be feared. Instead, 
we should embrace it and see it 
as representing both challenges 
and opportunities for the future.
The challenge is to keep up with 
technology and to stay ahead of 
the game; the opportunity is to 
transform the experience that 
your customers have in doing 
business with you.
Digital disruption is here to stay; 
so get with it or get left behind.
Read more online.

NEW ZEALAND 

The new buzzword: Digital Disruption
Digital Disruption sounds scary, but it is nothing to be feared. Instead, we should embrace 
it and see it as representing both challenges and opportunities for the future.

Author
Gareth Hoole
gareth.hoole@ecoviskga.co.nz

Tip 

To read the whole 
article, please see the 
expanded version online:  
www.ecovis.com/
en/Category/global-
newsletter/04-2015
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“The new Act redefines classifications and sets new regulations –  
all changes that must be noted.”
Dr. Branka Niemann, ECOVIS UBLI d.o.o., Zagreb, Croatia

The new Act on Accounting 
was published in the Official 

Gazette Number 78/15 on July 
17, 2015, a consequence of the 
Accounting Directive 2013/34/
EU which has come into force. 
The most significant changes 
of the Act will enter into force 
on January 1, 2016, and are de-
scribed below.
The classification of enterprises 
and the definition of the con-
ditions for the classification of 
enterprises. New and differ-
ent classifications of enterprises 
have been stipulated for:

	micro entities,
	 small entities,
	medium-sized and
	 large entities.

Accounting documentation 
and issuing of invoices
Furthermore, the Act stipulates 
that each accounting document 

must be authentic, orderly and 
prepared in such a way as to 
ensure timely monitoring with 
the signature of the responsible 
person. However, invoices which 
serve as accounting documents 
and were released/issued by the 
authorized person do not need 
to be signed if they:

 contain all elements required 
by tax regulations and

	 include the first and last 
name of the person responsi-
ble for its issuance.

Electronically issued invoices (e-
invoice) or electronic records 
are explicitly permitted by the 
new Act, something that has 
not been the case so far. This 
implementation will lead to a 
substantial improvement of e-
business.

Storage of business records 
and accounting documents
Changes have been made as 
well in terms of deadlines for 
the storage of accounting docu-
ments and records. The reten-
tion period so far was at least 7 
(seven) years and it has been ex-
tended to at least 11 years now, 
as follows:

	payroll lists, i.e. records of 
employee earnings that are 
paid by mandatory contribu-
tions, must be kept perma-
nently,

	accounting documents are 
based on the data entered 
in the journal, general ledger 
and subledger and must be 
kept for at least 11 years,

	business books or journals 
and general ledgers as well as 

subledgers must be kept for 
at least 11 years.

Certified accountant for the 
business
The Act includes a provision that 
“if an entrepreneur entrusts 
their accounting services and 
accounting functions to oth-
er legal entities or individuals, 
these must be licensed for per-
forming such activities on the 
basis of a special law.” It further 
stipulates that an entrepreneur 
is still solely responsible for all 
activities performed by the li-
censed accountant, and that the 
audit done by the supervisory 
authorities is to be carried out 
smoothly. This obligation of li-
censing shall enter into force on 
January 1, 2018, and the dead-
line for getting the license for 
providing accounting services to 
other legal entities and individu-
als is December 31, 2017.

Annual financial statements
Deadlines for closing the busi-
ness books or due date for sub-
mission of yearly financial state-
ments for publication is reduced 
to no later than April 30 of the 
following year for the previous 
year, which is now in compli-
ance with the deadlines for the 
submission of the report for sta-
tistical and other purposes and 
those of the Tax Administration.

Chart of accounts
A unique chart of accounts will 
be prescribed.

CROATIA

New Act on Accounting
New legislation has brought numerous changes for accounting in Croatia.

Author
Dr. Branka Niemann
branka.niemann@ecovis.hr
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The new Romanian Fiscal 
Code was adopted on 

September 10, 2015, but most 
measures will apply starting 
January 1, 2016.
With a promising perspective for 
fiscal relaxation measures, in-
cluding lower dividend tax, lower 
social security contributions and 
even a lower flat-tax rate, the 
first draft of the new Romanian 
Tax Code initially announced by 
the Government in early 2015 
was sent back to Parliament by 
President Klaus Iohannis, who 
refused to sign it. The political 
parties represented in Parliament 
reviewed the tax cuts together 
with the Government and kept 
only a few; most were either 
postponed until 2017 or removed 
completely.

The most relevant amend-
ments of the Tax Code ap-
plicable starting January 1, 
2016, are:

 The dividend tax rate will be 
cut from 16% to 5% for all 
dividends paid or distributed 
to be paid by a Romanian 
company to all its sharehold-
ers, individuals or companies, 
Romanian or non-residents. 

	The current standard 24% 
VAT rate is cut to 20% on 
January 1, 2016, and to 19% 
January 1, 2017. 

	VAT on food and non-alco-
holic beverages will remain at 
a reduced 9% rate.

	The lowest 5% VAT rate will 
still apply to the sale of so-
cial housing (to individuals), 
with new conditions more fa-
vorable for the buyer, and will 
be extended to books, text-
books, admission to athletic 
or cultural events, museums, 
etc.

	Application of the reverse 
charge mechanism for the 
sale of buildings/land (under 
certain conditions) started.

	The profit tax remains at 16%. 
For bars, nightlife, night- 
clubs, discos or casinos, the 
tax will be 16%, but not less 
than 5% of total revenues.

	Dividend income received by 
a Romanian company from 
another Romanian company 
is non-taxable for the purpos-
es of corporate income tax, ir-
respective of any holding re-
quirements. 

It is a very comprehensive law 
containing both good and un-
pleasant aspects. Resources for 

sustaining a lower VAT rate are 
to be identified with increased 
taxation at the individual level, 
especially enlarging the base 
of incomes not currently taxed. 
There are tax increases such as in-
creased local taxes for individuals, 
including substantial increases, 
and often for homes used as of-
fices for self-employment. We al-
so see an expansion of the types 
of income for which contributions 
are due to individual pension or 
health funds.
However, there are positive as-
pects, too, as noted in a recent 
Erste Bank report on the new 
Fiscal Code. Included are greater 
economic growth, higher private 
investments, greater consump-
tion and savings and the improve-
ment of credit quality. At the 
same time, companies will have 
supplementary funds and banks 
will benefit from increased issuing 
of government bonds if Romania 
maintains its investment-grade 
ratings. Read more online.

“This is a very comprehensive law, containing both good and unpleasant aspects.”
Carmen Vasile, ECOVIS Romania SRL, Bucharest, Romania

ROMANIA

The new Romanian Fiscal Code will take 
effect January 1, 2016 
The new legislation is a mixed bag. It contains fewer positive measures for businesses and 
individuals than originally planned, but there are still benefits.

Author
Carmen Vasile
carmen.vasile@ecovis.ro

Tip 

To read more relevant 
amendments, please see 
the expanded version of 
this article online: 
www.ecovis.com/
en/category/global-
newsletter/04-2015
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POLAND

Controlled foreign companies in Poland 
Starting this year, Poland has joined the countries which have introduced taxation of  
controlled foreign company (CFC) income.

“Taxation of CFC income changes things for residents of the country, and the details 
need to be looked at closely.”
Arkadiusz Malec, ECOVIS Tax Advisory Department, Warsaw, Poland

Author
Arkadiusz Malec
arkadiusz.malec@ecovis.com

P olish regulations (Article 
24a CIT, 30f PIT) set out 

the rules for adding CFC income  
to the income of a Polish resi-
dent, imposing the obligation to 
keep a register of CFCs and re-
cords for calculating the income 
of CFCs. 
Applying the status of the coun-
try where a CFC’s registered 
office or managing board is 
based, the Polish law gradu-
ates the degree and rules of the 
above-mentioned obligations 
– from entities based in tax ha-
vens or in countries that have 
not signed agreements pro-
viding a legal basis for obtain-
ing tax information as well as 

CFCs in countries which signed  
such agreements to CFCs based 
in EU and EEA countries.
Except for CFCs based in tax ha-
vens, CFC regulations affect:

	entities in which a Polish tax-
payer has, directly or indirect-
ly, continuously and for a pe-
riod not shorter than 30 days, 
at least 25 percent of shares 
in or rights to profits or 25 
per cent of voting rights in su-
pervisory or decision-making 
bodies, 

	a CFC earning at least 50 per 
cent of revenues from assets 
generating passive revenues 
(laws include a list of assets 
of that type) and at least one 
type of revenue from those 
assets is subject to exclu-
sion/exemption or to taxa-
tion in the CFC’s country of 
residence at a rate lower by at 
least 25 percent than the tax 
rate applied in Poland (with 
the 19 per cent tax rate cur-
rently applied in Poland, this 
means that the rate in the 
CFC’s country of residence 
must be lower than 14.25 
percent).

Polish CFC regulations do not 
affect those foreign companies 
whose revenues do not exceed 
EUR 250,000 in a tax year. The 
laws do not introduce a mecha-
nism preventing circumvention 
of the de minimis threshold for 

revenues by dividing them 
among several CFCs.

Also exclud-
ed are  

CFCs conducting business op-
erations whose income does 
not exceed 10 percent of the 
revenues earned from the ac-
tual business. In the case of 
this exclusion, a legal basis for 
exchanging tax information 
with the CFC’s country is nec-
essary. The regulations do not 
affect controlled companies 
from the EU and EEA, provided 
they conduct actual business 
operations in their countries  
(regardless of the income share 
in the revenues from those op-
erations). 
Polish taxpayers are obliged to 
maintain a register of companies 
in which they hold at least 25 
percent of shares/voting rights 
and, under Polish tax law, re-
cords enabling calculation of in-
come, tax base and tax due for 
a given CFC. These records also 
serve to establish if the condi-
tions for the de minimis revenue 
threshold and for the income 
share in the revenues from ac-
tual business operations were 
met. The obligation to keep re-
cords does not apply to Polish 
taxpayers who own an EU or 
EEA-based CFC conducting ac-
tual business operations in those 
countries. 
CFC income is calculated un-
der Polish tax law. Taxes are im-
posed on the whole CFC income 
(full inclusion), i.e. also on that 
income which is not passive. In-
come is not subject to deduc-
tion of losses generated by the 
CFC in the previous years. Pol-
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ish taxpayers should add that 
part of income which represents 
their share in the CFC, taking 
account of the ownership pe-
riod. A mechanism of reducing 
the share by a share held in the 
CFC by a subsidiary of the Polish 
taxpayer has also been provided 
for, if that share is large enough 
and the subsidiary taxes the in-
come of the CFC based on the 
CFC rules applied in its country. 
Income is reduced by dividends 
paid by the CFC to its controlling 
company and by monies from a 
disposal of shares in the CFC for 
consideration. The income tax 
rate is 19 percent. 

The income tax payable in Po-
land is reduced pro rata by the 
tax amount paid by the CFC. 
CFC income tax returns should 
be filed by the end of the ninth 
month of the following tax year 
and tax due should be paid by 
the same date.
The regulations largely restrict 
the use of a tax optimization 
tool such as a CFC. Changes in 
the corporate structures and as-
set structures of entities affili-
ated with Polish residents have 
been noticeable for some time 
now. One must wonder whether 
CFC rules in this form were also 
aimed at obtaining additional 

budget revenues. 
This is confirmed, for 
example, by the taxa-
tion in Poland of the whole in-
come generated by a CFC (not 
only passive income) or by es-
tablishing the nominal tax rate 
(not effective) while determin-
ing differences between the tax 
rates in Poland and the CFC’s 
country. Setting a 25 percent 
threshold for the share owner-
ship, right to profits and voting 
rights in decision-making or su-
pervisory bodies in order for a 
company to be covered by the 
CFC regulations seems to serve 
this purpose as well.
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“These investors’ visas are very appealing for nationals of countries not belonging 
to the European Union, especially for nationals of China and Russia.”
Fernando von Carstenn-Lichterfelde, ECOVIS Legal Spain, Madrid, Spain

S ince the entry into force of 
Law 14/2013 and its most 

recent amendment through Law 
25/2015, non-resident foreign-
ers from non-EU countries in-
tending to enter Spanish terri-
tory to make a significant capital 
investment may request a resi-
dence visa. If the requirements 
are still met after one year, the 
investor can obtain a residence 
authorization for a period of up 
to five years, with the possibility 
of then applying for permanent 
residence.

Requirements
In order to get residence rights 
in Spain – and the European Un-
ion – the law requires a signifi-
cant capital investment in Spain. 
That is understood to be an in-
vestment that fulfills any of the 
following requirements:

An initial investment of at 
least:

	2 million in Spanish public 
debt securities; or

 1 million in shares of Spanish 
companies with real business 
activity; or 

 1 million in investment funds 
or venture capital funds es-
tablished in Spain; or 

 1 million in bank deposits in 
Spanish financial institutions.

An acquisition of real estate 
in Spain with an investment 
of at least 500,000 per appli-
cant.

A business project to be de-
veloped in Spain and consid-
ered as being of general in-
terest by the Economic and 
Commercial Office for one of 
the following reasons:

	Creating jobs; or 
	Making an investment with 
relevant economic impact in 
the geographic area in which 
the activity will take place; or 

	Significant contribution to 
scientific innovation and/or 
technology.

Recent evolution
Recent modifications allow ap-
plying before fully formalizing 
the investment in certain cases, 
as well as the possibility of ap-
plying from within Spain and ob-
taining a work permit with no 

further requirements. The said 
modifications also include a wid-
er list of potential beneficiaries, 
including common-law spouses 
and economically dependent de-
scendants who have reached le-
gal age of majority.

Attracting investors from 
China and Russia
As experience has shown in the 
past two years, these investors’ 
visas are very appealing for na-
tionals of countries not belong-
ing to the European Union, es-
pecially for nationals of China 
and Russia. Having a residence 
permit issued by Spanish au-
thorities automatically allows 
its holders to travel and estab-
lish their residence in any coun-
try of the European Union. Ad-
ditionally, compared to other 
European states offering similar 
programs, Spain has some of the 
lowest investment requirements, 
especially for real estate, which 
makes it by far the most popular 
investment option.

Strategic location
For geographic, economic, lin-
guistic and cultural reasons, 
Spain is considered not only a 
gateway to Europe and North 
Africa, but also as the main hub 
to Latin America, offering inves-
tors a great opportunity to pen-
etrate those markets.

SPAIN

“Golden Visa” – a gateway  
to Europe and more
Spain’s program offering residence visas for substantial investment, which has attracted a 
significant number of investors in the past two years, has recently been modified to  
eliminate certain bureaucratic barriers and simplify the formalities for potential applicants.

Author
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U nder the ‘old’ Companies 
Act No. 71 of 1973 section 

270 (1), every registered company 
had to appoint an auditor at its 
annual general meeting. This was 
a burden on smaller companies, 
which did not necessarily benefit 
from having an audit.
On May 1, 2011, the new Com-
panies Act No. 71 of 2008 came 
into effect and with section 
90(2) the auditing environment 
in South Africa changed great-
ly. Under the Act, section 84, 
every public company and state-
owned company has to have an 
audit. However, each for-profit 
company may now choose to 
have an audit, independent re-
view or a compilation, subject 
to its Memorandum of Incorpo-
ration and Public Interest Score 
(PIS) and whether it holds assets 
in a fiduciary capacity exceeding 
R5 million. If a company’s PIS is 
350 or more, or at least 100 and 
its financial statements internally 
compiled, a mandatory audit is 
required in that year. A manda-
tory audit requires a company 
to comply with Chapter 3 of the 
Act in full and thus section 90(2). 
However, should a company vol-
untarily elect to have an audit, it 
need not comply with Chapter 3 
of the Act. Under the provisions 
of the new Act a for-profit com-
pany subject to section 84(1)(c) 
may now in its Memorandum of 
Incorporation include that it vol-
untarily elects not to comply with 

Chapter 3 of the Act and as such 
would not be subject to section 
90(2) of the Act or a mandatory 
audit. Should a for-profit com-
pany include in its Memorandum 
of Incorporation that it elects to 
have an audit, the company is 
subject to Chapter 3 of the Act 
and as such, section 90(2). 
Chapter 3, section 90(2) prohib-
its the auditor of a company hav-
ing a mandatory audit to perform 
certain services for 5 immedi-
ately preceding years as of May 
1, 2011. As a result some audi-
tors might find that they could 
be in contravention of section 
90(2). The Companies Intellectual 
Property Commission, however, 
granted an implementation date 
of January 1, 2014. Any prohib-
ited services rendered after this 
date will result in the auditor be-
ing in contravention of section 
90(2). In the past, auditors pro-
vided various services to clients, 
for example preparation of an-
nual financial statements, sec-
retarial or tax services or any re-
lated bookkeeping or consulting 
services. Section 90(2) not only 
affects that firm, but could also 
affect a network of firms.
The Independent Regulatory 
Board for Auditors has elabo-
rated in their section 90(2) guid-
ance document the extent of the 
services being rendered. For ex-
ample, ‘Maintenance of any of 
the company’s financial records’ 
would include performing payroll 

services, maintaining the fixed as-
set register or compiling custom-
er orders. It excludes suggesting 
adjusting journal entries as a re-
sult of audit findings, completing 
compensation commission forms 
or keeping records of the client 
at the auditor’s office. ‘Prepara-
tion of any of its financial state-
ments’ would include preparing 
any of the statements included 
in a set of financial statements, 
thus a Statement of Financial Per-
formance, Statement of Financial 
Position, or posting journal en-
tries to ensure compliance with 
International Financial Reporting 
Standards (IFRS). 
Conducting business in South 
Africa can be made simpler with 
professional advice and will en-
sure compliance but also avoid 
having to obtain professional ser-
vices from various providers or 
unwanted compliance burdens. 
A number of complexities are 
involved and companies should 
ensure that their intentions are 
clearly reflected in their Memo-
randum of Incorporation. 

“Conducting business in South Africa can be made simpler with professional advice 
and will ensure compliance.”
Rossouw Pieterse, ECOVIS ARB Auditors Inc., Gauteng, South Africa

SOUTH AFRICA

Section 90(2) changed auditing  
in South Africa
In May 2011, Companies Intellectual Property Commission issued a new Companies Act  
No. 71 of 2008 (the Act) and drastically changed the auditing landscape in South Africa.
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